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ARGUMENTS 
I. DELTA'S SICK LEAVE INVESTIGATION IS NOT THE BASIS 
FOR PLAINTIFF'S COMPLAINT. 
Delta has continued to mischaracterize plaintiffs complaint. Delta's 
sick leave investigation is not the basis for his complaint. Plaintiff concedes 
that Delta was authorized to conduct a sick leave investigation and to hold 
him out of service while it conducted the investigation. In simple terms, it 
does not matter whether Delta dotted every "i" or crossed every "t" in its sick 
leave investigation since the investigation (according to plaintiff) was simply 
a pretext for causing him harm. 
The crux of plaintiff s complaint is that on December 23, 1996, the Los 
Angeles Chief Pilot told him he was going to "miss his last flight." (R. 7, |48) 
This was the day on which Delta charged plaintiff with sick leave abuse and 
suspended his flight privileges. (R. 7, lfl[46, 47) However, this was prior to 
Delta commencing its sick leave investigation. Therefore, assuming the truth 
of the allegation (as we must), it does not matter what Delta did during the 
conduct of its sick leave investigation since it was evidently motivated by 
something other than uncovering alleged sick leave abuse. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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That is why Section II of Delta's Brief is misplaced. Delta's right to 
conduct a sick leave investigation is undisputed. Since plaintiff contends that 
Delta's actions were motivated by something other than uncovering sick leave 
abuse, which would be beyond the terms of the Pilot Working Agreement, the 
/ 
terms of the Pilot Working Agreement would not assist a trier of fact in 
determining Delta's true motivation. This means that the terms of the Pilot 
Working Agreement are completely irrelevant to this case. 
Acord v. Union Pacific R.R., 821 P.2d 1194 (Utah App. 1991) does not 
compel any kind of result in this case. Acord claimed that he was discharged 
in violation of a "Memorandum Agreement." However, the Memorandum 
Agreement was part of Acord's collective bargaining agreement. Acord had 
no case except for the terms of the Memorandum Agreement. Therefore, 
interpretation of the Memorandum Agreement would have been required in 
order to decide the case. 
The tougher question is how to characterize Delta's actions in this case. 
To a certain extent, Delta's actions may have been motivated by a desire to 
make out of plaintiff an "example" for other Delta pilots who wanted to take 
sick leave during the Christmas holiday. In other words, there may be an 
2 
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aspect of Delta's actions representing an "exercise of supervisory authority." 
Retherfordv. AT&T Communications, 844 P.2d 949, 971 (Utah 1992). 
By the same token, there is an aspect of "conduct that is purely 
personal" to plaintiff. Retherford, 844 P.2d at 971. There must be some 
reason why plaintiff, and not another Delta pilot, was singled out. A 
reasonable inference is that the Delta Chief Pilots "had it out" for plaintiff, 
which explains why he was chosen to be the "example." Under the 
circumstances of this case, these facts and inferences must be taken in the 
light most favorable to plaintiff. Winegar v. Froerer Corp., 813 P.2d 104, 107 
(Utah 1991). 
Plaintiff in Retherford was permitted to make out a claim for 
intentional infliction of emotional distress. 844 P.2d at 972. Consistent with 
that case, this Court may sustain a cause of action against Delta for conduct of 
its Chief Pilots that is "purely personal" to plaintiff. Id. As noted by the 
Supreme Court: "Evaluating the severity and the consequences of this 
conduct... should require no interpretation of the collective bargaining 
agreement." Id. 
Finally, though admittedly a minor point, Delta has mischaracterized 
certain facts that would be material to a determination of the case, assuming it 
3 
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goes forward. This was totally unnecessary, for purposes of this appeal, but it 
demonstrates the extent to which Delta has set out to discredit plaintiff and 
impugn his integrity. 
On pg. 10 of its Brief, Delta states as fact that on December 22, 1996, 
plaintiff told the Crew Scheduler: "This is my last month with Delta, it's 
Christmas, Fm not feeling well, so show me sick." However, it is plain from 
the allegations of the Complaint that this is what the Crew Scheduler reported, 
not what plaintiff said. In the preceding paragraph, plaintiff alleges that he 
told the Crew Scheduler: "I am not feeling well. Sorry to do this at 
Christmas time. Especially in my last month." (R. 6, ^42) 
There are also several factual statements appearing on pg. 10 of Delta's 
Brief that are not supported by any record evidence. Once again, a minor 
point, but certainly illustrative of Delta's approach to plaintiff and his 
employment, as well as the facts of this case. 
II. PLAINTIFF'S CASE IS NOT BARRED BY THE FILING OF HIS 
GRIEVANCE. 
Delta sets up the filing of plaintiff s grievance as a bar to his action. 
Plaintiff cites Sperber v. Galigher Ash Co., 747 P.2d 1025 (Utah 1987) as 
authority. Sperber is completely inapplicable. 
4 
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Sperber filed action for wrongful discharge that was dismissed because 
of a 6-month, federal statute of limitations. § 10(b), National Labor Relations 
Act, 29 U.S.C. § 160(b) (1935). However, Sperber's action was based on a 
claim of breach of the collective bargaining agreement. The Supreme Court 
held that Sperber's grievance was normally the exclusive remedy for such a 
claim. However, given the facts of that case, the Supreme Court also held 
that Sperber could have made out a claim for wrongful discharge if the statute 
of limitations had not run. 
Plaintiff has made no such claim in this case. As stated above, plaintiff 
is not claiming breach of any part of the Pilot Working Agreement. 
Plaintiffs claims are for breach of implied contract, civil conspiracy and 
intentional infliction of emotional distress. Sperber made a claim for 
intentional infliction of emotional distress, which was dismissed. However, 
significant for our purposes, Sperber's emotional distress claim was not 
dismissed because of federal pre-emption or the grievance process being his 
exclusive remedy. Neither was cited as a basis for dismissing his claim. 
Plaintiff also cites Acord v. Union Pacific R.R., supra, as authority. 
However, that case is inapplicable for the same reason. Acord's claim was 
based on the Memorandum Agreement to his collective bargaining 
5 
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agreement. Based on the United States Supreme Court authority cited, 
Acord's grievance process was the exclusive remedy for his claim of breach 
of the collective bargaining agreement. 
However, as should be plain, plaintiffs last flight was no part of the 
Pilot Working Agreement. (Otherwise, Delta surely would have mentioned 
it.) Plaintiffs claim is based in no part on the Pilot Working Agreement. For 
this reason, it truly does not matter that plaintiffs grievance was filed. See 
Fry v. Airline Pilots Association, 88 F.3d 831, 841 (10th Cir. 1996). 
III. DELTA CANNOT COMPLAIN ABOUT THE SUFFICIENCY OF 
PLAINTIFF'S COMPLAINT. 
Delta concedes that plaintiffs emotional distress claim was plead in his 
Complaint. Delta contends that it fails as a matter of law. However, Delta 
has cited no authority to support its position. Once again, Delta has 
mischaracterized plaintiffs complaint. 
Delta sums up plaintiffs emotional distress claim as "being the subject 
of a sick leave investigation." (Pg. 30) It should be plain from what is stated 
above (and elsewhere) that this is no part of plaintiff s claim. Plaintiffs 
emotional distress claim is based on the denial of his ceremonial last flight. 
However, Delta says nothing about it. This omission is critical. 
6 
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Plaintiffs allegations are quite specific: Delta observed the "custom" 
of permitting retiring airline pilots to take one last commercial flight as a 
ceremonial gesture. (R. 4, f 18) If plaintiff had taken his last flight, he would 
have had friends and family on board to help him celebrate his final landing. 
(R. 4, f 19) Plaintiffs final landing would have been greeted by a spray of 
fire hoses from the airport fire trucks. (R. 4, f 20) There would have been 
other celebrations on the ground. (R. 4, 121) 
Plaintiff planned, confirmed and scheduled his last flight, with Delta, 
well in advance of retirement. (R. 4, 122, R. 5, 123) Delta knew about 
plaintiffs plans for his last flight when it started the sick leave investigation. 
(R. 7, 149) Knowing the emotional impact this would have, Delta informed 
plaintiff that he was going to miss his last flight before the sick leave 
investigation began. (R. 7, 148) 
Delta had plaintiff jump through all the hoops of a pre-textual sick 
leave investigation. (RR. 7-8, H53-64) Even so, Delta took no action to save 
plaintiffs last flight, though there was time to do so. (R. 9,1174-79) Delta 
did not restore plaintiffs flight privileges until it was too late for him to take 
his last flight. (R. 9,181) 
7 
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Plaintiff retired without getting his last flight. (R. 10, ^ |87) This was 
something to which plaintiff and his family had been looking forward 
throughout his distinguished career. (R. 10, ^ |88) This was something of great 
value to plaintiff and his family. (R. 10, TJ89) This was something that could 
never be replaced. (R. 10, ^ |90) This was something valued by all commercial 
airmen. (R. 10,^91) 
Plaintiff was angered, embarrassed and greatly saddened by the loss. 
(R. 10, Tf92) Plaintiff became clinically depressed as a result of missing his 
last flight. (R. 10, ^ |93) Delta's actions in plaintiffs case were widely 
reported throughout the company. (R. 10, ^ 94) As a result, plaintiffs 
reputation as a pilot and line check airman were forever tarnished. (R. 10, 
|^95) It is easy to see why Delta said nothing about plaintiffs last flight. 
Based on the foregoing, plaintiff can easily allege that Delta "intended 
or directed" the injurious actions. Delta complains that those very words 
("intended" "directed") were not stated. However, it is only necessary for 
plaintiff to allege facts "supporting an inference that [Delta] directed or 
intended [Anderson's] injurious acts...." Mounteer v. Utah Power & Light, 
823 P.2d 1055, 1058 (Utah 1991). 
8 
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Those facts are alleged in 150 of the Complaint (R. 7): "Plaintiff later 
learned that Anderson had cleared all this in advance with the Chief Pilot in 
Atlanta, Terry Cusick." Those facts are also alleged in 163 (R. 8): "During 
the meeting [December 30,1996], Anderson spoke with Cusick over the 
telephone." This is enough to satisfy Utah authority on the subject. 
Delta has no answer for plaintiffs civil conspiracy charge, so it claims 
that it was not plead. However, the fact that it was appears from several 
allegations of the Complaint. 
In 150 (R. 7), plaintiff alleged that all of the actions by the Los Angeles 
Chief Pilot had been "cleared...in advance with the Chief Pilot in Atlanta,...." 
In ^63 (R. 8), plaintiff alleged that during his meeting on December 30, 1996, 
the Los Angeles Chief Pilot spoke over the telephone with the Atlanta Chief 
Pilot. 
Then, the salient allegations about Delta's true motivation appear in 
plural: "[0]n December 30, 1996, defendants had all of the information they 
had requested of plaintiff." (R. 9,172) "Despite all that, they [defendants] 
took no action that day." (R. 9,174) "They [defendants] knew that plaintiffs 
last flight was planned for the next day (December 31, 1996)." (R. 9,175) 
"They [defendants] knew that they had to act that day (December 30, 1996) 
9 
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for plaintiff to make his last flight." (R. 9, ^ |76) "Defendants purposefully 
waited until the next day before taking action in plaintiffs case." (R. 9, TJ78) 
"They [defendants] did this because they knew it would be too late for 
plaintiff to make his last flight." (R. 9, Tf 79) 
The Los Angeles and Atlanta Chief Pilots were both named as 
defendants in the Complaint. They were subsequently dismissed from the 
action, but that made plaintiffs civil conspiracy charge even clearer. 
Delta's real beef is that plaintiffs Complaint did not set forth a separate 
"cause of action" denominated "Civil Conspiracy." Plaintiff acknowledges 
that this is a common pleading practice. However, it is not a requirement of 
Utah law. 
URCP 8(a) provides as follows: "A pleading which sets forth a claim 
for relief, whether an original claim, counterclaim, cross-claim or third-party 
claim, shall contain (1) a short and plain statement of the claim showing that 
the pleader is entitled to relief; and (2) a demand for judgment for the relief to 
which he deems himself entitled." 
There is nothing requiring the short and plain statement to be divided 
into separate "causes of action." In fact, quite the opposite appears from the 
reported cases. It is not enough to simply label claims "fraud," "conspiracy" 
10 
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or "negligence." Heathman v. Hatch, 372 P.2d 990 (Utah 1962). Courts are 
concerned with the substance of the allegations, such as whether there is 
causation between the alleged acts and effects. Utah Steel & Iron Co. v. 
Bosch, 475 P.2d 1019 (Utah 1970). 
In Morris v. Russell, 236 P.2d 451 (Utah 1951), plaintiff was permitted 
to submit his case on quantum meruit even though the complaint alleged 
breach of an express contract of employment. This is in keeping with the rule 
that URCP 8(a) is to be "liberally construed" when determining the sufficient 
of plaintiff s complaint. Gill v. Timm, 720 P.2d 1352 (Utah 1986). 
Delta interprets the civil conspiracy requirements too narrowly. It is 
apparent from Delta's own authority that any cognizable civil claim for relief 
may supply the element of "unlawfulness." Israel Pagan Estate v. Cannon, 
746 P.2d 785, 792-94 (Utah App. 1987) ("fraud"). Plaintiffs claim for 
intentional infliction of emotional distress fits the bill. 
If Delta was confused about the nature of plaintiff s claims, it could 
have moved for a more definite statement. URCP 12(e) Since Delta did not, 
it cannot complain about the sufficiency of plaintiff s Complaint. Plaintiffs 
action was dismissed on the basis of a claim of federal pre-emption. No other 
11 
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claim was raised. At a minimum, plaintiff should be given a chance to refine 
the allegations of his Complaint, assuming there is a problem with them. 
CONCLUSION 
For the foregoing, additional reasons, plaintiff requests that the Order 
of Dismissal (R. 92) be REVERSED. 
DATED this of December, 2001. 
DALTON & KELLEY 
IfWS A L-By. 
Donald L. Dalton 
Attorneys for Appellant 
CERTIFICATE OF SERVICE 
THIS WILL CERTIFY that I caused true and correct copies of the 
within and foregoing^'Appellant's Reply Brief to be mailed, postage 
prepaid, this d ^ v d a y of December, 2001 to: 
Paul C. Burke 
Ray, Quinney & Nebeker 
400 Deseret Building 
79 South Main Street 
P.O. Box 45385 
Salt Lake City UT 84145-0385 
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ARGUMENTS 
I. DELTA'S SICK LEAVE INVESTIGATION IS NOT THE BASIS 
FOR PLAINTIFF'S COMPLAINT. 
Delta has continued to mischaracterize plaintiffs complaint. Delta's 
sick leave investigation is not the basis for his complaint. Plaintiff concedes 
that Delta was authorized to conduct a sick leave investigation and to hold 
him out of service while it conducted the investigation. In simple terms, it 
does not matter whether Delta dotted every "i" or crossed every "t" in its sick 
leave investigation since the investigation (according to plaintiff) was simply 
a pretext for causing him harm. 
The crux of plaintiff s complaint is that on December 23, 1996, the Los 
Angeles Chief Pilot told him he was going to "miss his last flight." (R. 7, f48) 
This was the day on which Delta charged plaintiff with sick leave abuse and 
suspended his flight privileges. (R. 7, 1fl[46, 47) However, this was prior to 
Delta commencing its sick leave investigation. Therefore, assuming the truth 
of the allegation (as we must), it does not matter what Delta did during the 
conduct of its sick leave investigation since it was evidently motivated by 
something other than uncovering alleged sick leave abuse. 
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That is why Section II of Delta's Brief is misplaced. Delta's right to 
conduct a sick leave investigation is undisputed. Since plaintiff contends that 
Delta's actions were motivated by something other than uncovering sick leave 
abuse, which would be beyond the terms of the Pilot Working Agreement, the 
terms of the Pilot Working Agreement would not assist a trier of fact in 
determining Delta's true motivation. This means that the terms of the Pilot 
Working Agreement are completely irrelevant to this case. 
Acord v. Union Pacific R.R., 821 P.2d 1194 (Utah App. 1991) does not 
compel any kind of result in this case. Acord claimed that he was discharged 
in violation of a "Memorandum Agreement." However, the Memorandum 
Agreement was part of Acord's collective bargaining agreement. Acord had 
no case except for the terms of the Memorandum Agreement. Therefore, 
interpretation of the Memorandum Agreement would have been required in 
order to decide the case. 
The tougher question is how to characterize Delta's actions in this case. 
To a certain extent, Delta's actions may have been motivated by a desire to 
make out of plaintiff an "example" for other Delta pilots who wanted to take 
sick leave during the Christmas holiday. In other words, there may be an 
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aspect of Delta's actions representing an "exercise of supervisory authority." 
Retherford v. AT&T Communications, 844 P.2d 949, 971 (Utah 1992). 
By the same token, there is an aspect of "conduct that is purely 
personal" to plaintiff. Retherford, 844 P.2d at 971. There must be some 
reason why plaintiff, and not another Delta pilot, was singled out. A 
reasonable inference is that the Delta Chief Pilots "had it out" for plaintiff, 
which explains why he was chosen to be the "example." Under the 
circumstances of this case, these facts and inferences must be taken in the 
light most favorable to plaintiff. Winegar v. Froerer Corp., 813 P.2d 104, 107 
(Utah 1991). 
Plaintiff in Retherford was permitted to make out a claim for 
intentional infliction of emotional distress. 844 P.2d at 972. Consistent with 
that case, this Court may sustain a cause of action against Delta for conduct of 
its Chief Pilots that is "purely personal" to plaintiff. Id. As noted by the 
Supreme Court: "Evaluating the severity and the consequences of this 
conduct...should require no interpretation of the collective bargaining 
agreement." Id. r 
Finally, though admittedly a minor point, Delta has mischaracterized 
certain facts that would be material to a determination of the case, assuming it 
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goes forward. This was totally unnecessary, for purposes of this appeal, but it 
demonstrates the extent to which Delta has set out to discredit plaintiff and 
impugn his integrity. 
On pg. 10 of its Brief, Delta states as fact that on December 22, 1996, 
plaintiff told the Crew Scheduler: "This is my last month with Delta, it's 
Christmas, I'm not feeling well, so show me sick." However, it is plain from 
the allegations of the Complaint that this is what the Crew Scheduler reported, 
not what plaintiff said. In the preceding paragraph, plaintiff alleges that he 
told the Crew Scheduler: "I am not feeling well. Sorry to do this at 
Christmas time. Especially in my last month." (R. 6, |^42) 
There are also several factual statements appearing on pg. 10 of Delta's 
Brief that are not supported by any record evidence. Once again, a minor 
point, but certainly illustrative of Delta's approach to plaintiff and his 
employment, as well as the facts of this case. 
II. PLAINTIFF'S CASE IS NOT BARRED BY THE FILING OF HIS 
GRIEVANCE. 
Delta sets up the filing of plaintiff s grievance as a bar to his action. 
Plaintiff cites Sperber v. Galigher Ash Co., 141 P.2d 1025 (Utah 1987) as 
authority. Sperber is completely inapplicable. 
4 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Sperber filed action for wrongful discharge that was dismissed because 
of a 6-month, federal statute of limitations. § 10(b), National Labor Relations 
Act, 29 U.S.C. § 160(b) (1935). However, Sperber's action was based on a 
claim of breach of the collective bargaining agreement. The Supreme Court 
held that Sperber's grievance was normally the exclusive remedy for such a 
claim. However, given the facts of that case, the Supreme Court also held 
that Sperber could have made out a claim for wrongful discharge if the statute 
of limitations had not run. 
Plaintiff has made no such claim in this case. As stated above, plaintiff 
is not claiming breach of any part of the Pilot Working Agreement. 
Plaintiffs claims are for breach of implied contract, civil conspiracy and 
intentional infliction of emotional distress. Sperber made a claim for 
intentional infliction of emotional distress, which was dismissed. However, 
significant for our purposes, Sperber's emotional distress claim was not 
dismissed because of federal pre-emption or the grievance process being his 
exclusive remedy. Neither was cited as a basis for dismissing his claim. 
Plaintiff also cites Acord v. Union Pacific R.R., supra, as authority. 
However, that case is inapplicable for the same reason. Acord's claim was 
based on the Memorandum Agreement to his collective bargaining 
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agreement. Based on the United States Supreme Court authority cited, 
Acord's grievance process was the exclusive remedy for his claim of breach 
of the collective bargaining agreement. 
However, as should be plain, plaintiffs last flight was no part of the 
Pilot Working Agreement. (Otherwise, Delta surely would have mentioned 
it.) Plaintiffs claim is based in no part on the Pilot Working Agreement. For 
this reason, it truly does not matter that plaintiffs grievance was filed. See 
Fry v. Airline Pilots Association, 88 F.3d 831, 841 (10th Cir. 1996). 
III. DELTA CANNOT COMPLAIN ABOUT THE SUFFICIENCY OF 
PLAINTIFF'S COMPLAINT. 
Delta concedes that plaintiffs emotional distress claim was plead in his 
Complaint. Delta contends that it fails as a matter of law. However, Delta 
has cited no authority to support its position. Once again, Delta has 
mischaracterized plaintiffs complaint. 
Delta sums up plaintiffs emotional distress claim as "being the subject 
of a sick leave investigation." (Pg. 30) It should be plain from what is stated 
above (and elsewhere) that this is no part of plaintiff s claim. Plaintiffs 
emotional distress claim is based on the denial of his ceremonial last flight. 
However, Delta says nothing about it. This omission is critical. 
6 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Plaintiffs allegations are quite specific: Delta observed the "custom" 
of permitting retiring airline pilots to take one last commercial flight as a 
ceremonial gesture. (R. 4, |^18) If plaintiff had taken his last flight, he would 
have had friends and family on board to help him celebrate his final landing. 
(R. 4, TJ19) Plaintiffs final landing would have been greeted by a spray of 
fire hoses from the airport fire trucks. (R. 4, f 20) There would have been 
other celebrations on the ground. (R. 4, TJ21) 
Plaintiff planned, confirmed and scheduled his last flight, with Delta, 
well in advance of retirement. (R. 4, f22, R. 5, ^23) Delta knew about 
plaintiffs plans for his last flight when it started the sick leave investigation. 
(R. 7, f 49) Knowing the emotional impact this would have, Delta informed 
plaintiff that he was going to miss his last flight before the sick leave 
investigation began. (R. 7, f 48) 
Delta had plaintiff jump through all the hoops of a pre-textual sick 
leave investigation. (RR. 7-8, ^[53-64) Even so, Delta took no action to save 
plaintiffs last flight, though there was time to do so. (R. 9, Hf74"79) D e l t a 
did not restore plaintiffs flight privileges until it was too late for him to take 
his last flight. (R. 9, ]f81) 
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Plaintiff retired without getting his last flight. (R. 10, ^ 87) This was 
something to which plaintiff and his family had been looking forward 
throughout his distinguished career. (R. 10, |^88) This was something of great 
value to plaintiff and his family. (R. 10, J^89) This was something that could 
i 
never be replaced. (R. 10, ^ |90) This was something valued by all commercial 
airmen. (R. I0,1f9l) 
Plaintiff was angered, embarrassed and greatly saddened by the loss. 
(R. 10, TJ92) Plaintiff became clinically depressed as a result of missing his 
last flight. (R. 10, ^ |93) Delta's actions in plaintiffs case were widely 
reported throughout the company. (R. 10, [^94) As a result, plaintiffs 
reputation as a pilot and line check airman were forever tarnished. (R. 10, 
TJ95) It is easy to see why Delta said nothing about plaintiffs last flight. 
Based on the foregoing, plaintiff can easily allege that Delta "intended 
or directed" the injurious actions. Delta complains that those very words 
("intended" "directed") were not stated. However, it is only necessary for 
plaintiff to allege facts "supporting an inference that [Delta] directed or 
intended [Anderson's] injurious acts...." Mounteer v. Utah Power & Light, 
823 P.2d 1055, 1058 (Utah 1991). 
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Those facts are alleged in f 50 of the Complaint (R. 7): "Plaintiff later 
learned that Anderson had cleared all this in advance with the Chief Pilot in 
Atlanta, Terry Cusick." Those facts are also alleged in ]f63 (R. 8): "During 
the meeting [December 30, 1996], Anderson spoke with Cusick over the 
telephone." This is enough to satisfy Utah authority on the subject. 
Delta has no answer for plaintiffs civil conspiracy charge, so it claims 
that it was not plead. However, the fact that it was appears from several 
allegations of the Complaint. 
In |50 (R. 7), plaintiff alleged that all of the actions by the Los Angeles 
Chief Pilot had been "cleared...in advance with the Chief Pilot in Atlanta,...." 
In f 63 (R. 8), plaintiff alleged that during his meeting on December 30, 1996, 
the Los Angeles Chief Pilot spoke over the telephone with the Atlanta Chief 
Pilot. 
Then, the salient allegations about Delta's true motivation appear in 
plural: "[0]n December 30, 1996, defendants had all of the information they 
had requested of plaintiff." (R. 9, f 72) "Despite all that, they [defendants] 
took no action that day." (R. 9, f 74) "They [defendants] knew that plaintiffs 
last flight was planned for the next day (December 31, 1996)." (R. 9, f 75) 
"They [defendants] knew that they had to act that day (December 30, 1996) 
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for plaintiff to make his last flight." (R. 9, ^76) "Defendants purposefully 
waited until the next day before taking action in plaintiffs case." (R. 9, f78) 
"They [defendants] did this because they knew it would be too late for 
plaintiff to make his last flight." (R. 9,179) 
The Los Angeles and Atlanta Chief Pilots were both named as 
defendants in the Complaint. They were subsequently dismissed from the 
action, but that made plaintiffs civil conspiracy charge even clearer. 
Delta's real beef is that plaintiffs Complaint did not set forth a separate 
"cause of action" denominated "Civil Conspiracy." Plaintiff acknowledges 
that this is a common pleading practice. However, it is not a requirement of 
Utah law. 
URCP 8(a) provides as follows: "A pleading which sets forth a claim 
for relief, whether an original claim, counterclaim, cross-claim or third-party 
claim, shall contain (1) a short and plain statement of the claim showing that 
the pleader is entitled to relief; and (2) a demand for judgment for the relief to 
which he deems himself entitled." 
There is nothing requiring the short and plain statement to be divided 
into separate "causes of action." In fact, quite the opposite appears from the 
reported cases. It is not enough to simply label claims "fraud," "conspiracy" 
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or "negligence." Heathman v. Hatch, 372 P.2d 990 (Utah 1962). Courts are 
concerned with the substance of the allegations, such as whether there is 
causation between the alleged acts and effects. Utah Steel & Iron Co. v. 
Bosch, 475 P.2d 1019 (Utah 1970). 
In Morris v. Russell, 236 P.2d 451 (Utah 1951), plaintiff was permitted 
to submit his case on quantum meruit even though the complaint alleged 
breach of an express contract of employment. This is in keeping with the rule 
that URCP 8(a) is to be "liberally construed" when determining the sufficient 
of plaintiff s complaint. Gill v. 37mm, 720 P.2d 1352 (Utah 1986). 
Delta interprets the civil conspiracy requirements too narrowly. It is 
apparent from Delta's own authority that any cognizable civil claim for relief 
may supply the element of "unlawfulness." Israel Pagan Estate v. Cannon, 
746 P.2d 785, 792-94 (Utah App. 1987) ("fraud"). Plaintiffs claim for 
intentional infliction of emotional distress fits the bill. 
If Delta was confused about the nature of plaintiff s claims, it could 
have moved for a more definite statement. URCP 12(e) Since Delta did not, 
it cannot complain about the sufficiency of plaintiff s Complaint. Plaintiffs 
action was dismissed on the basis of a claim of federal pre-emption. No other 
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claim was raised. At a minimum, plaintiff should be given a chance to refine 
the allegations of his Complaint, assuming there is a problem with them. 
CONCLUSION 
For the foregoing, additional reasons, plaintiff requests that the Order 
of Dismissal (R. 92) be REVERSED. 
DATED this of December, 2001. 
DALTON & KELLEY 
\],Xwjim( By \],AWLLdlU 
Donald L. Dalton 
Attorneys for Appellant 
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